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The “Right-to-Work” Laws 


As the legislatures of 44 states convene in 1955, a 
campaign to promote the enactment of laws entitled 
“Right-to-Work” appears to be under way.* What these 
laws are and why they are favored by some employer 
interests and opposed by organized labor, is the subject 
of the following discussion. 

“Right-to-Work” laws are on the statute books of 
seventeen states. The existence of these laws and the 
campaign to promote their enactment in other states 
received wide attention when James P. Mitchell, Secre- 
tary of Labor, denounced them in a speech at the con- 
vention of the CIO last December. Said Mr. Mitchell: 

“These are laws which make it impossible for an em- 
ployer to bargain collectively with a majority of his 
employes about the security of their union. . . . I hope 
that the states which have these laws will give them 
further consideration. If they do I believe they will 
find that these laws do more harm than good. In the 
first place, they do not create any jobs at all. In the 
second place, they result in undesirable and unnecessary 
limitations upon the freedom of workingmen and women 
and their employers to bargain collectively and agree 
upon conditions of work. Thirdly, they restrict union 
security and thereby undermine the basic strength of 
labor organizations. 

“T oppose such laws categorically.” 


What Are Right-to-Work Laws? 


The language of the different statutes varies some- 
what but the essential purpose is the same in all. A 
summary of the provisions of the Virginia law appear- 
ing in a decision rendered by the Supreme Court of that 
state gives a fair idea of the general purpose: 

“It provides in substance that neither membership 
nor non-membership in a labor union shall be made a 
condition of employment; that a contract limiting em- 
ployment to union members is against public policy; 
and that a person denied employment because he is either 
a member of a union or not a member of a union shall 
have a right of action for damages.” 

The movement for this type of legislation appears to 
have been launched about twenty years ago by an organ- 


* The Utah legislature has passed a bill on “Right-to-Work,” 
which, as this was written, awaited the Governor’s signature. Bills 
are pending in a number of States. A national “Right-to-Work 
Committee” has recently been organized under the leadership of 


former Congressman Fred A. Hartley, co-sponsor of the Taft- 
Hartley Act. 


ization called the Christian American Association which 
was incorporated in Texas in 1936. It was not until 1944 
that legal barriers to uiiion security agreements were 
adopted by any state and this was accomplished, at first, 
by constitutional amendments, in Arkansas and Florida. 
In 1946 Arizona, Nebraska and South Dakota followed 
suit. In the following years right-to-work laws were 
enacted in eleven states, including four of the five states 
that had amended their constitutions. Florida alone of 
the five has failed to enact statutory implementation. 

The Taft-Hartley Act permits the union shop, but it 
carries a proviso that where state laws forbil agree- 
ments for union security, the state law is to prevail. 
The Railway Labor Act on the other hand, by a 1951 
amendment, authorizes the union shop on the railroads 
without any concession to state laws. Whether in this 
case the federal law or the state laws are to prevail is 
a question now before the courts. In Texas, where the 
Santa Fe Railroad brought action to enjoin the railway 
unions from demanding a union shop, citing the Texas 
right-to-work law, the trial court ruled in favor of the 
railroad’s contention. On appeal to a higher state court 
this ruling has been reversed. A district court in Ne- 
braska has held that the union shop for railway employes 
is illegal there under the state law. The problem will 
not be solved, in all probability, until some case reaches 
the Supreme Court. 


Types of Union Security 


The right-to-work laws forbid all forms of union 
security. These include the closed shop which is illegal 
also under the Taft-Hartley law. A closed shop requires 
an employer to hire union members only. In other words, 
under a closed shop agreement a worker must be a union 
member in good standing before he can be hired. 

The union shop agreement permits the employer to 
hire non-members of unions. After being hired, how- 
ever, the worker must join the union within a_ short 
period. Thus, the employer has greater freedom under 
the union shop since he may select his employes as he 
sees fit, but after the waiting period, with all employes 
in the union, the arrangement bears a close resemblance 
to the closed shop. At any rate, that was the situation 
prior to the enactment of the Taft-Hartley Act. That 
law has modified the effect of the union shop agreement 
by a proviso that if a worker loses his membership in 
the union, the employer can be required to discharge him 
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only if the cause of loss of membership is non-payment 
of dues to the union. 

“Maintenance-of-membership,” a third form of union 
security, leaves the employer free to hire whom he will, 
and no one is required to join the union. The arrange- 
ment provides for an “escape” period of about 15 days 
immediately after the signing of the agreement. During 
this period persons who are already members of the 
union may withdraw, if they wish to do so, without 
losing their jobs. Non-members may join or not, as 
they see fit. At the end of the escape period, all who 
are then members and all who join later, must remain 
in good standing throughout the period of the agree- 
ment. This arrangement, also, has been modified by 
the terms of the Taft-Hartley Act, referred to above. 

These three are the principal forms of union security 
now in effect. Their legal status is as follows: all three 
are illegal in the 17 right-to-work states. Union shop 
and maintenance-of-membership agreements are permit- 
ted (as modified) under the Taft-Hartley Act, and are 
therefore permitted in 31 states. The Taft-Hartley Act 
forbids the closed shop but since that law does not apply 
to the limited area of exclusively intra-state activities, 
the closed shop is not illegal within that area in the 
31 states. 

Employer Objections to Union Security 

All three types of union security described above con- 
tain, in varying degrees, elements of coercion. It is this 
coercive aspect which is most frequently mentioned by 
employers or their spokesmen in explaining their attitude 
toward union security clauses in collective bargaining 
agreements. In 1952, for example, when steel workers 
were on strike, advertisements assailing the union shop 
demand appeared in newspapers, signed “Steel Com- 
panies in the Wage Case.” The companies declared that 
if they were to yield to the “union’s demand for com- 
pulsory union membership . . . then we as an industry 
—and we as a nation—would be surrendering one more 
right of the individual, one more freedom,” and this at 
a time when we are “trying to preserve freedom in Europe, 
in Korea, and at howe.” 

The two largest organizations of American business 
men—the National Association of Manufacturers and 
the Chamber of Commerce of the United States—are 
actively supporting right-to-work laws. Henry G. Riter, 
president of the NAM, said in a recent statement to the 
press that the “real motive behind the fight against ‘right- 
to-work’ laws is the desire of union officials for monopoly 
control over all employes.” American industry, he added, 
“has a direct responsibility to do its utmost to protect 
its employes in the right to obtain and hold jobs with- 
out compulsion to join or not to join any organization.” 

In an analysis of right-to-work legislation issued by 
the Manufacturers’ Association to accompany Mr. Riter’s 
statement, it was stated that “these laws clearly are 
designed to protect the freedom of individuals to make 
their own choice in regard to joining or not joining a 
labor organization, without restraint or coercion by em- 
ployers, union officials or other persons. 

“The principle behind these laws is neither anti-union 
nor pro-union; it is one of the simple morals of 
freedom.” 

The Chamber of Commerce takes the same position. 
“Employes,” says the Chamber, “should be free to join 
or not to join a labor organization. . . . A labor union 
should recruit and hold its members on its merits, not 


by making membership a condition of employment.” It 
sees in the union shop danger of a “nation-wide labor 
monopoly,” and it assails the union contention that the 
union shop is a democratic arrangement, growing out of 
the principle of majority rule. 

“Most right thinking citizens,” says the Chamber, 
‘would ignore as ridiculous any suggestion that because 
a majority in a state voted Republican, all Democrats 
and members of all other political parties in the state 
had to join the Republican party and pay dues to it, 
or leave the state.” 

Both the NAM and the Chamber of Commerce com- 
pare the union shop with the outlawed “Yellow Dog” 
contract. Under the latter a worker had to agree that 
he would not join a union. Under the union shop he 
is required to join. The union attitude of opposition to 
the one and acceptance of the other is said to be incon- 
sistent. 

Turning from organizational to individual views we 
may quote Fred G. Gurley, president of the Santa Fe 
Railroad company. He explained his opposition to the 
union shop proposals of the railway unions a year ago 
at a meeting of the Academy of Political Science in 
New York. 

After quoting from the Declaration of Independence, 
Mr. Gurley said, “It is clear that the proposed agree- 
ment contemplates that we would use the power of an 
employer to deprive individual men and women of a 
freedom which is theirs as an unalienable right... a 
right of individual men and women which we cannot 
bargain away. 

“We are resisting the demands for a union shop 
because we think they are contrary to the principles 
under which this country was founded . . . because we 
believe that the subjugation of the individual is con- 
trary to the best interests of all concerned. . . . It is 
an obvious infringement on the liberty of a man to 
force him against his will to belong to any private 
organization.” 


Opposition to Right-to-Work Laws 


Both AFL and CIO are engaged in an active cam- 
paign of opposition to these laws. At the same time they 
are appealing to Congress to wipe out the clause in the 
Taft-Hartley Act which gives priority to the state laws 
forbidding agreements for union security. If the latter 
is accomplished it will, of itself, set aside the state right- 
to-work laws, since the federal law permitting union 
security would take precedence. 

As to the right-to-work laws themselves—the very title 
is said to be a “fraud” since they “give no one the right 
to a job.” It is suggested that a better title would be 
“Right to Wreck,” or “Right to Scab.” The AFL raises 
a further question about the sincerity of proponents of 
the laws by pointing out that maintenance of member- 
ship agreements are also prohibited even though such 
agreements “do not require a single non-union worker to 
join the union.” Both federations claim that the purpose 
of the legislation is “to weaken labor unions and to lower 
standards of wages and working conditions.” 

The CIO presents figures—for such inferences as 
the reader may wish to draw—showing that per capita 
income in all but one’ of the right-to-work states is 
below the national average. The AFL calls attention 


1The exception is Nevada “which reaps benefits from its upper 
income resort and tourist trade.” 
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to the gains achieved by the average worker in the last 
20 years: wages in manufacturing, they assert, “have 
increased from $17 to over $70 a week”; average annual 
income per person “has risen from $360 to $1,553.” The 
“40-hour week has been adopted almost universally.” 

“These gains,” the statement continues, “have not been 
a gift from American employers. They have been achieved 
by the workers themselves, chiefly through union organ- 
ization” through which “equality of bargaining power 
with employers” has been attained. “These gains are 
now threatened by state ‘right-to-work’ laws.” Under 
such legislation “unionism will be weakened, collective 
bargaining will become one-sided bargaining, wages can 
be more easily reduced, consumer purchasing power will 
drop, full employment will be harder to maintain.” 

The foregoing predictions are based upon two assump- 
tions universally accepted by the spokesmen for the 
unions: first, that a strong labor movement is an essential 
to obtaining and holding economic gains for the work- 
ers; second, that sufficient union strength can be main- 
tained only through the medium of union security con- 
tracts. 

The first assumption received Congressional support 
in the enactment of the Wagner and the Taft-Hartley 
laws. As to the necessity for union security, we may 
quote from an AFL pamphlet entitled “The Right to 
Wreck”: “Union security arrangements are not new. 

They developed from necessity as the bitter 
opposition of employers to union organization forced 
unions to seek agreements under which the union’s status 
would be secure from anti-union attacks. . . .” 

The pamphlet was making reference here to a period 
of industrial history that is familiar to all students of the 
subject. Prior to the passage of the Wagner law in 
1935, employers were legally free to discharge employes 
who joined unions. Because anti-union employers made 
full use of this freedom, unions that were strong enough 
to enforce such a demand saw to it that closed shop 
clauses were written into their contracts with their em- 
ployers. Trade unionists who are old enough to re- 
member the open shop drives fostered by associations of 
employers in the nineteen twenties—drives that tended 
toward the destruction of unions—feel that adequate pro- 
tection against a resurgence of anti-union hostility can 
be made certain only by a closed or union shop contract. 
Moreover they, and the younger members too, are aware 
that such hostility still persists in certain areas, despite 
the assertion of the right to organize in the Taft-Hartley 
Act. The intensity of the urge toward union security 
arises out of a belief that forces seeking the destruction 
of organized labor are still at work. 


Labor’s Case for the Union Shop 


The case for the union shop receives further support 
in the “free rider” argument. Non-members who do 
not help sustain the union but nevertheless receives bene- 
fits obtained by union bargaining are called “free riders.” 
As the AFL pamphlet puts it, “All workers receive the 
benefits of unionism, but only the union members 
through their dues carry the cost of supporting the union. 
. . . In order that all workers receive equal considera- 
tion, unions must be allowed to negotiate an arrangement 
under which all the workers would help support their 
collective bargaining representative.” 

It has been proposed, usually by friendly outsiders, 
that the issue of compulsory membership might be re- 
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solved, and equity served, by requiring workers who do 
not wish to join the union, to pay the equivalent of union 
dues, and, if they prefer, to remain outside the union. 
Such an arrangement, it is suggested, might case tensions 
both for fundamental individualists and for a minority 
whose religious scruples forbid them to join any organ- 
ization which includes “unbelievers” in its membership 
(2nd Corinthians 6: 14). Such arrangements have been 
made in a limited number of cases. 

Another argument for the union shop frequently ad- 
vanced by the unions relates to the “policing” of the 
contract. Under the Taft-Hartley Act, and as empha- 
sized by the Supreme Court, a union that has been certi- 
fied by the National Labor Relations Board as repre- 
senting a majority of the workers in the bargaining unit 
must protect the rights of all workers in the unit, in- 
cluding non-members. The law also provides penalties 
for non-observance of the contract. The unions hold that 
since they are charged with such responsibilities they 
must have ‘adequate authority to deal with workers” who 
violate the contract. 

The unions call attention to evidence of the existence 
of desire on the part of rank and file workers for union 
security contracts. In this conection they cite the union 
shop elections originally required by the Taft-Hartley 
Act. The Act as passed in 1947 provided that a union 
shop agreement could not be negotiated unless a majority 
of the workers in the bargaining unit had first indicated, 
in an election supervised by the National Labor Relations 
Board, that they desired a union shop. During the four 
years and two months that this provision was in effect 
over 46,000 elections were held. Ninety-seven per cent 
of the elections favored the union shop with majorities 
averaging about 91 per cent of those devoting.* 

The unions call attention also to the union security 
agreements negotiated over the years. <A _ study, con- 
ducted in 1950-51 by the United States Bureau of Labor 
Statistics, of 1,653 collective bargaining agreements in 
effect in 1952, covering more than 5% million workers, 
showed that 63 per cent of the agreements contained a 
union shop clause, and 12 per cent provided for main- 
tenance of membership. The remaining 25 per cent 
recognized the union as the sole bargaining agent. 

These facts, the unions contend, indicate that coercion 
is a limited factor in union security arrangements, and 
that these arrangements are willingly accepted by many 
employers. 

The CIO in its recently published booklet entitled 
“The Case Against Right-to-Work Laws” deals with 
the question of infringement on individual rights. It 
points out, in the first place, that an employer is not 
required, under the law, to bargain with a union unless 


2To justify negotiations for a union shop the law required a 
vote in its favor of a majority of all workers in the bargaining unit, 
not merely of those voting. There were about 61% million workers 
eligible to vote in the 46,000 elections. Of these approximately 
5% million voted—over 84 per cent of the eligibles. The majori- 
ties averaged 77 per cent of the eligible voters and 91 per cent of 
those actually casting ballots. 

Influenced by this evidence of support for the union shop, as 
well as by ibe cost of holding the elections, Congress amended the 
law in 1931 by striking out the provision for union shop polls. 

The National Association of Manufacturers and the U. S. Chamber 
of Commerce discount the inferences drawn by the unions from the 
election results. “These,” the Association states, “were hand- 
picked elections, held only in highly organized plants where unions 
felt sure of winning decisively.” 
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it has been certified by the National Labor Relations 
Board as representing a majority of the employes in a 
bargaining unit, and is forbidden by the same law to 
negotiate a union shop agreement with any union not so 
certified. Consequently “there is just no question that 
union security cannot really be enforced if the majority 
of the workers don’t want it.” 

As to the dissenters from this conclusion, “Look who’s 
talking! It is very rare that the individual worker . . . 
raises the question. Mostly it is the anti-union employer 
who talks about it—usually the same type of employer 
who stood quite ready” to violate the union member’s 
individual rights “during the reign of the open shop.” 

Perhaps there is no method, short of a poll of 17 
million trade union members, by which the extent of 
coercion under union security agreements could be meas- 
ured. Union leaders admit that under these agreements 
some workers join the union with reluctance and others 
with resentment. They state, however, that having joined 
they soon recognize the advantages of unionism and be- 
come willing members, Occasionally the case of a con- 
scientious objector whose religious scruples forbid him 
to join and who gives up his job rather than violate them, 
comes to light. It may be assumed that these represent 
a very small minority. It is more difficult to assess the 
significance of the thirteen individual employes of the 
Sante Fe Railroad who joined with the employer in seek- 
ing an injunction against being compelled to join a union. 
The U. S. Chamber of Commerce in its weekly news- 
paper, IV’ashington Report, dated January 14, 1955, pub- 
lished four “typical” letters from workers, expressing 
opposition to the union shop. 


Attitude of Religious Leaders 


The editor of a weekly labor paper, The Machinist, 
published by the Machinists’ Union-AFL, Washington, 
recently invited three prominent clergymen to express 
their views on the right to work laws. Their replies 
were published in three recent issues of that paper. All 
three—Fr. William J. Kelley, formerly chairman of the 
New York State Labor Relations Board, now lecturer 
at Catholic University, Washington; Rabbi Israel Gold- 
stein, president of the American Jewish Congress; and 
Dr. Walter G. Muelder, dean of the Boston University 
School of Theology—criticize the title “right-to-work” 
as misleading, and all three question directly or infer- 
entially the existence of such a right. All uphold the 
moral justification of union security agreements. They 
suggest the existence of an obligation to support the 
union—accepting the unions’ “free rider” argument. The 
purpose of the laws, these clergymen assert, is not to 
preserve the right to work but to weaken the unions, 

“Right-to-work laws,” writes Father Kelley, “are im- 
moral according to Catholic social teaching.” 

“TI do not think it is in the Jewish tradition,” writes 
Rabbi Goldstein, “to recognize” a right to “profit from 
the labor of another, from his time, from his efforts, 
from his sacrifices . . . without compensating him for 
what he has done.” 

Dean Muelder concludes: “It is a most irresponsible 
social policy to destroy the integrity of labor unions 
under the guise of the so-called ‘right-to-work.’ The 
individual worker has no effective legal right to work 
under conditions worthy of human dignity where strong 
unions have been eliminated. . . .” 


Attitude of Religious Bodies 


A search of Protestant religious publications reveals 
no recent statement by a periodical, a church agency, or 
an official in favor of the right-to-work laws. 

“We believe that compulsory union membership should 
be neither required nor forbidden by law,” said the Execu- 
tive Committee of the Federal Council of the Churches of 
Christ in America, in a statement adopted May, 1949. This 
statement does not commit, and has not been adopted by, 
the National Council of Churches. 

In 1944, the General Assembly of the Presbyterian 
Church in the U.S.A. declared: 

“The closed shop is one method or instrument, among 
many, representing a stage of development in collective 
bargaining. When used, it should be adopted volun- 
tarily by an industry. There are situations where the 
closed shop makes for justice and brotherhood in indus- 
trial relations, and there are other situations where it 
stands in the way of good relations... . 

“We believe that there is nothing in Christian faith 
and principle that either supports or denies the closed 
shop, as such, on ethical grounds. There is no ready- 
made answer, no short cut to what is right and best. The 
issue needs to be met in the light of the distinctive char- 
acteristics of the industry under consideration and the level 
reached in the development of its industrial relations.” 

Monsignor George G. Higgins, director of the Depart- 
ment of Social Action of the National Catholic Welfare 
Conference, said in a recent address: 

“To the best of our knowledge, neither the general 
body of American Bishops nor the Administrative Board 
of the National Catholic Welfare Conference has ever 
issued an official statement bearing directly on the union 
shop. The reason for this is that the morality of the 
union shop has hardly ever been called into question by 
competent spokesmen for the Catholic point of view. 
American theologians and American Catholic experts in 
the field of labor relations are almost unanimously agreed 
that the union shop is morally legitimate.” 

In this attempt to summarize divergent views with 
respect to right-to-work legislation, one interesting fact 
emerges, and one point of agreement. All justify their 
respective positions by reference to moral principles. 


Civil Liberties Aspects of the Laws 


There is insufficient information concerning the effects 
of the state laws on civil liberties, but there is “ground 
for concern that they [the laws] carry the potential 
danger of being used—or misused—directly to obstruct 
the exercise of basic organizing rights like the hiring of 
halls for union meetings,” the American Civil Liberties 
Union, New York, declared in a policy statement made 
public February 21, 1955. 

“As a non-partisan organization devoted only to main- 
taining civil liberties, we take no position on the merits 
of the arguments that labor unions make in their organ- 
izing campaigns. Our interest is in keeping open the 
channels of communication through which both unions 
and employers may present their opinions. We recog- 
nize that the labor history of many of the states that 
have ‘right-to-work’ laws is marked by the refusal to 
rent meeting halls to unions or to allow circulation of 
union literature, which are violations of the First Amend- 
ment. In view of this history, the ACILU is concerned 
that ‘right-to-work’ laws may be interpreted as an invi- 
tation to continue the denial of free speech and assembly 
to labor unions.” 
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